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L IDENTITY OF PETITIONER

The Petitioner is JEREMY ANTONE OLSON, Defendant and
Appellant in the case below.

1. COURT OF APPEALS DECISION

Petitioner seeks review of the unpublished opinion of the
Court of Appeals, Division 1, case number 75643-5-1, which was
filed on November 14, 2016. (Attached in Appendix) The Court of
Appeals affirmed the conviction entered against Petitioner in the
Pierce County Superior Court.

Il ISSUES PRESENTED FOR REVIEW

Did the Court of Appeals relieve the State of its burden of
proof by affirming Jeremy Qlson’s burglary conviction even though
the State fail to establish that Jeremy Olson personally entered a
school building unlawfully where he was contacted by police
outside of a classroom and was in possession of items believed to
be school property, but where school alarms showed only that
someone possibly opened the classroom door and entered the
room, and where a construction dumpster next to the building
contained discarded school property?

V. STATEMENT OF THE CASE

A. PROCEDURAL HISTORY

The State charged Jeremy Antone Olson and co-defendant
Santana Templer each with one count of second degree burglary

(RCW 9A.52.030(1)). (Olson CP 1-2; Templer CP 75-76) The

State did not charge Clson and Templer as accomplices, and the



trial court denied the State’s request to include accomplice
language in the jury instructions. (Olson CP 1-2, 24; Templer CP
75-76, 97; RP 338-39) The jury nevertheless found both Olson and
Templer guilty as charged. (Olson CP 35; Templer CP 108; RP
407)

The trial court sentenced Olson within his standard range to
51 months of confinement, and imposed only mandatory legal
financial obligations (LFOs). (Olson CP 46-47, 49; RP 456) Olson
appealed, and the Court of Appeals affirmed his conviction and
sentence. (Olson CP 64)

B. SUBSTANTIVE FACTS

Martin Brewer works in the maintenance department for the
White River School District. (RP 233) At approximately 5:30 on the
evening of August 30, 2014, he received a telephone call from a
security company because a door alarm at the White River
Alternative School had been tripped. (RP 234, 237, 266) Shortly
after, the security company reported that it had detected motion
inside one of the classrooms of the school. (RP 235, 266)

Brewer contacted fellow employee David Bonn and asked
him to go to the school to see what was going on. (RP 266, 286)

When Bonn arrived, he found that the door to room 12 was ciosed



but not secured. (RP 266-87, 287) He secured the door and reset
the alarm, then walked around the building. (RP 287-88) Bonn did
not see any items outside the building and did not see any people
or vehicles in the area. (RP 288-89)

Brewer received another call from the security company just
after 8:00 PM reporting multiple door entry and interior motion
alarms at the school. (RP 237-38, 267) The security system
indicated that the doors to rooms 12 and 13 had been opened and
detected motion in the area connecting the two rooms. (RP 238,
241, 279-80)

Pierce County Sheriff's Deputy Eric Jank responded to the
scene at 8:42 PM. (RP 141-42) When he arrived, he drove
through the parking lot and saw a red Jeep Chérokee parked near
the building. (RP 144) He saw Jeremy Clson loading several large
speakers, some sound equipment, and a spotilight into the back of
the Jeep. (RP 151-52) On the floor of the passenger area, he
found a screwdriver, a chisel and a flashlight. (RP 152) Santana
Templer and a young child were also sitting inside the Jeep. (RP
149-50, 152)

Olson told Deputy Jank that he took the items from the

covered sidewalk next to the building. (RP 169, 172, 177) Templer



said that Olson took the items out of a dumpster. (RP 173, 220)
That construction dumpster, located about 50 feet away from where
the Jeep was parked, was filled with large items including several
chairs and a file cabinet. (RP 144, 177-78, 185-86)

Deputy Jank also inspected the building. He noticed a metal
plate missing from door 12, making the bolt lock visible and
accessible from outside the door. (RP 150-51) The bolt could be
easily manipulated to unlock and open the door. (RP 151) Brewer
arrived soon after and identified the items in the back of Olson’s
Jeep. (RP 173-74) He testified the items belonged to the school
and had been stored in room 12. (RP 174-75)

V. ARGUMENT & AUTHORITIES

The issues raised by Olson's petition should be addressed
by this Court because the Court of Appeals’ decision conflicts with
settled case law of the Court of Appeals, this Court and of the
United State’s Supreme Court. RAP 13.4(b)(1) and (2).

“‘Due process requires that the State provide sufficient
evidence to prove each element of ifs criminal case beyond a

reasonable doubt.” City of Tacoma v. Luvene, 118 Wn.2d 8§26,

849, 827 P.2d 1374 (1992) (citing In_re Winship, 397 U.S. 358, 90

S. Ct. 1068, 25 L. Ed. 2d 368 (1970)). Evidence is sufficient to



support a conviction only if, viewed in the light most favorable to the
prosecution, it permits any rational trier of fact o find the essential
elements of the crime beyond a reasonable doubt. State v,
Salinas, 119 Wn.2d 192, 201, 829 P.2d 1068 (1992). "A claim of
insufficiency admits the truth of the State’s evidence and all
inferences that reasonably can be drawn therefrom.” Salinas, 119
Whn.2d at 201.

“A person is guilty of burglary in the second degree if, with
intent to commit a crime against a person or property therein, he or
she enters or remains unlawfully in a building other than a vehicle
or a dwelling.” RCW 9A.52.030(1). Neither the Information nor the
jury instructions included the theory of accomplice liability," so the
State was required to prove that Olson personally entered the
school building.

Even viewing the evidence in the light most favorable to the
State, there is insufficient evidence to prove this element. The first
entry through the door and motion within room 12 was defected at
5:35 PM. (RP 266) The second entry and motion was detected

two and one-half hours later, at 8:09 PM. (RP 279-80) It was

' 8ee Olson CP 1, 24; Templer CP 97.



nearly 30 minutes hefore Deputy Jank saw Olson and Templer in
the parking area, next to a dumpster filled with discarded school
equipment. (RP 141, 144)

The State presented no evidence, such as footprints or
fingerprints, to show that Olson opened the doors or entered the
building. The State also presented no evidence that he was the
person who removed the items from room 12. The State’s
evidence established only that Olson was outside the building three
hours after the first entry and 30 minutes after the second entry.
The State did not prove that Olson actually entered the building at
either point in time.

The reviewing court should réverse a conviction and dismiss
the prosecution for insufficient evidence where no rational trier of
fact could find that all elements of the crime were proven beyond a

reasonable doubt. State v. Hardesty, 129 Wn.2d 303, 309, 915

P.2d 1080 (1996); State v. Hickman, 135 Wn.2d 97, 103, 954 P.2d

900 (1998). Because no rational trier of fact could have found
beyond a reasonable doubt that Olson entered the White River
Alternative School building, this court must reverse his burglary

conviction and dismiss the charge.



VI.  CONCLUSION

The State’s evidence may have established that someone
unlawfully entered the White River Alternative School building, but
the State did not prove that Olson was that person. Olson therefore
respectfully requests that this Court grant review and reverse his
conviction.

DATED: December 2,}2016

STEPHANIE C. CUNNINGHAM
WEB #26436
Attorney for Petitioner Jeremy A. Olson

CERTIFICATE OF MAILING
| certify that on 12/02/2016, | caused o be placed in the
mails of the United States, first class postage pre-paid, a
copy of this document addressed to: Jeremy A. Olson,
DCCH# 717305, Ceyote Ridge Corrections Center, P.O, Box
769, Connell, WA 89326-0769.
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STEPHANIE C. CUNNINGHAM, WSBA #26436
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IN THE COURT OF APPEALS FOR THE STATE OF WASHINGTON
DIVISION ONE
STATE OF WASHINGTON, No. 75843-5-

Respondent,

UNPUBLISHED OPINION

JEREMY OLSON and SANTANA
TEMPLER,

Appellants.
FILED: November 14, 2016

SPEARMAN, J. — Jeremy Oison and Santana Templer appeal their convictions

for second degree burglary challenging the sufficiency of the evidence. The State
prasented sufficient evidence for the jury to convict Olson so we affirm his conviction.
We reverse Templer's conviction because the evidence only established that she was
aware of, and in proximity to, the stolen equipment. Olson also challenges his sentence,
claiming that the trial court migcalculated his offender score, The record is insufficient to
consider QOlson’s contention g0 we decline to address this issue.
FACTS

O1son and Templer were each charged with one count of burgiary in the second

degree and tried as co~-defendants in a consolidated trial commencing March 2, 20186.

Four witnesses testified for the prosecution.



No. 75643-5-1/2

White River Alternative School maintenance employee Martin Brewer testified
that at §:30 p.m. on August 30, 2014, the security monitoring company notified him that
an alarm on door 12 at the school had been tripped and motion had been detected in
one of the classrooms,

Brewer contacted school employee David Bonn who testified that he responded
to the activated entry and motion alarms at the School and after finding that the exterijor
door to room 12 was not securely closed, he locked the door and reset the alarm. He
checked around the outside of the school and around reoms 12 and 13, but did not see
anyone in the area nor any electronics equipment or other School property on the
sidewalk outside of room 12,

Brewer received another alarm activation call around 8:09 p.m. The monitoring
company told him that the doors to rooms 12 and 13 had been opened and that motion
was detected in the inside area connecting the two rooms,

Pierce County Sheriff Deputy Eric Jank was dispatched to the School at
approximately 8:24 p.m., and arrived around 8:36 p.m. As Deputy Jank approached the
exterior door to room 12, he saw Olson loading a large audio speaker into his red Jeep
Cherokee (jeep). When Olson saw Deputy Jank, he jumped into the jeep and tried to
drive away. Deputy Jank stopped the jeep and saw Templer sitting in the front
passenger seat, Templer's child was secured in a car seat in the back. In the back of
the jeep, Deputy Jank saw two large audio speakers, two sound boards, a stage light,

and a stage light stand, He saw a chisel, a screwdriver, and a flashlight on the

2
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floorboard of the driver's side. He also noticed that a metal plate was missing from the
exterior door of room 12, which exposed the door handle's locking mechanism and
enabled the door to be opened with a screwdriver or gimilar tool,

Brewer arrlved and identified the equipment in Olson's jeep as belonging to the
school district and having been stored In room 12. He testified that school personng|
would not have put this equipment in a dumpster or out on the sidewalk because it still
had value.

Qlson told Deputy Jank that he had found the equipment on the sidewalk outside
of room 12. When Deputy Jank told Olson that he was responding to an alarm at the
school, Olson asked him whether they could “make a deal.” Verbatim Report of
Proceedings (VRP} at 170. The ftrial court instructed the jury that it could only consider
Olson’'s statement as evidence against him, but not as evidence against Templer.

Deputy Filleauy testified that he questioned Templer separately from Olson, and
she told both him and Deputy Jank that Olson had removed the equipment from the
trash dumpster outside of room 12. A construction dumpster containing old chairs and a
filing cabinet and having about three to five inches cf water in the bottom was located
about fifty feet from where the jeep was parked.

Deputy Jank and Brewer testified that it had rained that day and there were

several inches of water in the bottom of the dumpster. The equipment in the jeep was

dry.
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The jury found Olson and Templer guilty of burglary in the second degree. They

appeal.
DISCUSSION
Sufficiency of the Evidence

Due process requires the State to prove, beyond a reasonable doubt, every
alement of the crime charged. In re Winship, 397 U.8. 358, 364, 90 S. Ct. 1068, 25 L..
Ed. 2d 368 (1870). Evidence Is sufficlent to support the conviction if, after viewing it in
the light most favorable to the State, a rational trier of fact could find each element of

the crime beyond a reasonable doubt, State v. Witherspoon, 180 Wn.2d 875, 883, 320

P.3d 888 (2014). The reviewing court draws all reasonable inferences from the
evidence in the State's favor and interprets the evidence "most strongly against the

defendant.”" State v. Salinas, 119 Wn.2d 192, 201, 829 P.2d 1088 (1892) (citing State v,

Partin, 88 Wn.2d 899, 806-07, 5§67 P.2d 1136 (1977)). It considers both circumstantial
and direct evidence as equally reliable and defers to the trier of fact on issues of
conflicting testimony, witness credibility, and the persuasiveness of the evidence. State
v, Thomas, 150 Wn.2d 821, 874-75, 83 P.3d 970 (2004) (citing State v, Cord, 103
Wn.2d 361, 367, 693 P.2d 81 (1985)).

To convict Olson and Templer of second degree burglary, the jury had to find
beyond a reasonable doubt that each of them (1) entered or remained unlawfully in a

building, (2) with intent to commit a crime therein, RCW 9A.52.030(1). Olson and
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Templer each contend that there was insufficient evidence to support a finding that they
entered or remained unlawfully in a building.

Turning first to Olson, there was evidence showing that: (1) he was found outside
of rocom 12 loading school equipment into his jeep less than 30 minutes after alarms had
alerted staff that the door to room 12 had been opened and that motion had been
detected inside; (2) the equipment found In his jeep had been stored in room 12; (3)
there was no eguipment on the sidewalk three hours earlier; (4) it had rained that day
and there was rain in the dumpster, but the equipment was dry; (5} school staff wouid
not have placed the equipment on the sidewalk or in the dumpster because it still had
value; (8) a screwdriver, chisel, and flashlight were on the driver's side floorboard of
Olson’s jeep; (6) Olson attempted to drive away once Deputy Jank arrived; and (7) after
learning that Deputy Jank was responding to an alarm, Olson asked if they could make
a deal. This was sufficient to support his conviction. State v. Mace, 97 Wn.2d 840, 843,
650 P.2d 217 (1982) ("[Plossession of recently stolen property [along with] slight
corrgborative evidence of other inculpatory circumstances tending to show his guilt will
support a conviction.”} (quoting State v, Portee, 25 Wn.2d 246, 253-54, 170 P.2d 326
(19486)).

Olson argues that there is no evidence of illegal entry because no one saw him
antering or leaving the school building and there were no fingerprints or footprints found
therein. Unlawful entry “may be proved by circumstantial evidence, as may any other

slement,” State v, J.P., 130 Wn. App. 887, 893, 125 P.3d 215 (2005) (quoting State v.

5
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McDaniels, 38 Wn. App. 2236, 240, 692 P.2d 894 {1984)), Olson’s possession of the
stolen material coupled with the circumstantial evidence of his presence at the scene,
his statements to Deputy Jank, his attempt to flee, and the altered door plate are

sufficient to support his conviction for burglary. Mace, 97 Wn.2d at 843 (quoting Portee

at 254) (possession plus additional circumstances such as “flight or the presence of the

accused near the scene of the crime” will support a burglary conviction); State v,

Ehrhardt, 167 Wn. App. 934, 943, 276 P.3d 332 (2012) (affirming the defendant's

second degree burglary conviction even though no one saw him enter any structure
pursuant io Mace).

Tuming to Templer, she argues that the jury had to improperly speculate in order
to find that she entered the school building because, even in the light most favorable to
the State, the evidence only shows that she was seated in a car while the driver loaded
some stolen items in the back; no one ever saw her outside of the ¢ar much less inside
of the building. We agree,

As previously discussed, possession of stolen property coupled with evidence of

other inculpatory circumstances will support a conviction for burglary. Mace, 87 Wn.2d

at 843; Ehrbardt, 167 Wn. App. at 943 (possession of recently stolen property plus slight

corroborative evidence is sufficient). However, the evidence introduced at trial failed to
establish that Templer was ever in possession of the stolen equipment.

"Possession may be actual or constructive.” State v, Lakotiy, 151 Wn. App. 699,

714, 214 P.3d 181 (2009) (quoting Partin, 88 Wn.2d at 806). A person actually
6
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possesses something that is in his or her physical custody, and constructively
possesses something that is not in his or her physical cusiody, but is still within his or
her “dominion and control.” Id, Templer was not in actual possession of the stolen
equipment because none of it was in her physical custody. Nor was she in constructive
possession because “[m]ere proximity to stolen property or one's presence at the place
where it is found, without proof of dominion and control over the property or the
premises, is not sufficient proof of possession.” State v. Summers, 45 Wn, App. 761,
764-65, 728 P,2d 613 (1986).

The evidence showing that Templer was sitting in the jeep outside of room 12
whiie the stolen equipment was being loaded is insufficient to establish dominion and
control. There was no evidence that Templer owned the jeep and no evidence she was
driving it. “Courts have found sufficient evidence of constructive possession, and
dominion and control” when the defendant was either the owner or the driver of the
vehicle containing the contraband, but "hesitate to find sufficient evidence of dominion

or control” when the defendant is a passenger. State v. Chouinard, 169 Wn. App. 885,

899-900, 282 P.3d 117 (2012)

In State v. George, 146 Wn. App. 906, 920-23, 193 P.3d 893 (2008), the
defendart's conviction for possession of drugs and drug paraphernalia was reversed
due to insufficient evidence. The defendant was a passenger in the backseat of a
vehicle and the drugs were found on the floorboard behind the driver's seat, next to
where the defendant was sitting. The courl observed that “[tlhe State's evidence boils

7
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down to mere proximity. While there is evidence that a crime was committed, the State
did not succeed in clearly associating the crime with [the defendant].” Id. at 923,
Likewise, in Chouinard, the court reversed the defendant's conviction for unlawful
possassion of a firearm because he did not own or drive the vehicle, and thus he did not
exercise dominion and control over the firearm even though it was located directly
behind his seat. 169 Wn, App. at 902-03,

Because the evidence against Templer fails to establish that she was in

possession of the stolen equipment, the reasoning of Mace Is inapplicable—it is only

possession coupled with circumstantial collaborative evidence that supports a
conviction for burglary. Accordingly, there was insufficient evidence to support her
conviction for burglary.! We reverse her conviction.

Statement of Additional Grounds

Olson contends that the trial court miscalculated his offender score for purposes
of sentencing because his four prior class C felonies should have “wash[ed] out” once
he was in the community for over five years without committing another crime.
Statement of Additional Grounds at 2-3. See RCW 9.94A.525(2)(c). Although Olson
claims he was released from confinement and in the community between July 2006 and
August 2014 when he was arrested for burglary, the record is devoid of any information

on this issue. Instead, it only indicates the dates Olson was convicted and sentenced for

' Because the jury was not instructed on accomplice liability, we de not consider whether the
evidence is sufficient to convict Tempier under that theory.

a8
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the prior crimes. At the sentencing hearing, Olson conceded that his offender score was
9 and we are unable to determine the length of his senterice or the date of release. See
£.94A 625(2)(c); State v, Gauthier, 189 Wn. App. 30, 40-41, 354 P.3d 900 (2015) review
denied, 185 Wn.2d 1010, 368 P.3d 171 (2016) (noting that washout period begins to
accrue when the defendant is released from confinement),

if Olson seeks 1o have a reviewing court consider this matter which s outside the
record, he must raise It in a personal restraint petition, not a statement of additional

grounds.? State v, Alvarado, 164 Wn.2d 556, 569, 192 P.3d 345 (2008) (“if material

facts exist that have not been previously presented and heard . . . recourse is to bring a
properly supported personal restraint petition.”) See RAP 16.4,
Costs

In their briefs, Olson and Templer ask this court to deny the State its costs. See
RAP 14.2 (cosis awarded to party that "substantially prevails on review" unless
appellate court directs otherwise in its decision terminating review); RCW 10.73.160(1)
{court may order offender to pay appellate costs). The issue of costs is moot as to
Templer because her conviction is reversed,

As to Olson, an order of indigency was filed in the trial court, and the record does
hot reflect a finding by the trlat court that his financial condition has improved. In

addition, Olson will be incarcerated for at least four years and already cwes $1,036 in

2 |n addition, we note that the State disputes whether Olson has spent five crime free years in the
communlty as he claims. But because the record before us is Incomplete on this question, we decline to
resolve the matter here.

9
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restitution. In light of Olson’s indigency, we exercise our discretion “to rule that an award

to the State of appellate costs is not appropriate.” State v, Sinclair, 192 Wn. App. 380,

393, 3587 P.3d 612, review denied, 185 Wn.2d 1034, 377 P.3d 733 (2016).

We affirm Qlson's conviction and reverse Templer's conviction due 1o insufficient

gﬁ]gmm% 3.
Lok . (ox 3.
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evidence. Appellate costs will not be awarded.

10



CUNNINGHAM LAW OFFICE

December 02, 2016 - 12:26 PM

Transmittal Letter

Document Uploaded: 756435-Petition for Review. pdf

Case Name: State v, Jeremy A, Qlson
Court of Appeals Case Number: 75643-5

Party Respresented: Appellant
1s this a Personal Restraint Petition? g:] Yes |y No

Trial Court County: - Superior Court #

The document being Filed is:

- Designation of Clerk's Papers |__] Supplemental Designation of Clerk's Papers

Statement of Arrangements
Motion: _____

Answer/Reply to Motion: ___
Brief: ____

Statement of Additional Authorities
Affidavit of Attorney Fees

Cost Bill

Objection to Cost Bill

Affidavit

Letter

Copy of Verbatim Report of Proceedings - No. of Volumes:
Hearing Date(s):

Personal Restraint Petition (PRP)

Response to Personal Restraint Petition

Reply to Response to Personal Restraint Petition
Petition for Review (PRV)

Other:

C@mOoO0 O0000000000

Comments:

No Comments were entered.

Sender Name: S C Cunningham - Email: sceattornev@yahoo.com

A copy of this document has been emailed to the following addresses:

pepatcect(@co.pierce.wa.us
KARavocat@aol.com



